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Date: June 29, 2022
To:

Denise Biaggi-Ayer
Executive Director
Office of Labor Management Relations
Denise.Biaggi-Ayer@va.gov
valmrlitigation@va.gov
Sent via electronic mail only

From: Shalonda Miller, Staff Counsel, National Veterans Affairs Council (#53) (“NVAC”),
American Federation of Government Employees, AFL-CIO (“AFGE”)
RE:

National Grievance against the Department of Veterans Affairs for violating the
merit promotion provisions of the parties’ collective bargaining agreement and
failing to meet its bargaining obligations to the Union
STATEMENT OF THE CHARGE

Pursuant to the provisions of Article 43, Section 11 of the Master Agreement Between
the Department of Veterans Affairs and the American Federation of Government Employees
(2011) (“MCBA”), American Federation of Government Employees/National Veterans Affairs
Council (“NVAC” or the “Union”) is filing this National Grievance against you and all other
associated officials and/or individuals acting as agents on behalf of the Department of Veterans
Affairs (“Department”) for repudiating Article 23, Section 8 of the MCBA when it failed to post
a vacancy announcement for the contractually prescribed period. In addition, the Department
made a unilateral change to conditions of employment without providing the Union notice and an
opportunity to bargain. To date, the Department has failed to remedy these violations, and as
such, continues to violate the parties’ MCBA and federal law.
Specifically, the Department violated Articles 2, 3, 23, 47 and 49 of the MCBA; Section
§7116(a)(1) and (5) of the Federal Service Labor-Management Relations Statute (the “Statute”);
and any and all other relevant laws regulations, Master Agreement provisions, and past practices
not herein specified.
STATEMENT OF THE CASE
Background
1

On May 31, 2022, the Veterans Health Administration (VHA) VISN 15 posted a vacancy
for a GS-0301-7/9 Program Specialist under announcement number CBSS-11520374-22-DPR
(see vacancy announcement attached as Exhibit “A”). Pursuant to the announcement, the posting
was open to current, permanent VISN 15 employees only. The vacancy was open to interested
applicants from May 31 to June 2—a mere seventy-two (72) hours, or until the Department
received fifty (50) applications, whichever occurred first.
The MCBA provides clear procedures for competitive vacancy announcements. The
“Merit Promotions” Article 23, at Section 8, specifically provides:
Section H - Posting and Distribution of Vacancy Announcements
The Department agrees to provide a copy of vacancy announcements to the local union at
the time of or prior to postings. In addition, the job analysis, without the rating guide, will be
provided to the local union within the area of consideration. The Department agrees to post
vacancy announcements within the area of consideration and to make copies available to
employees, upon request, in accordance with the following:
1.

Individual vacancy announcements will remain open and posted for
15 workdays;

The Department’s actions defy Article 23, Section 8. This provision of the MCBA is
meant to ensure that all interested bargaining unit employees receive adequate time to apply to
the position. It also ensures that the Local Union is kept abreast of competitive job openings.
Further, the provision promotes fairness and prevents the Department from engaging in
preselection. Nor is there any agreement between the parties to limit vacancy announcements
based on the number of applications received. Here, keeping the announcement open for only 72
hours constitutes a more than de minimis change in conditions of employment; therefore, the
Department was also required to provide the Union advance notice and an opportunity to
bargain, prior to implementing the change. Moreover, a VISN-wide vacancy would require that a
copy of the announcement be sent to all AFGE Locals within that VISN—a requirement the
Department unlawfully ignored.
The Department also violated Articles 47 and 49 of the MCBA which require that it
provide reasonable advance notice to the Union prior to changing conditions of employment for
bargaining unit employees as to provide the Union with sufficient information for the purpose of
exercising its full right to bargain. Notices of changes impacting two or more VA Locals requires
notice to NVAC.
Violations
By refusing to post the Program Specialist vacancy announcement for the required
period, or provide notice to the appropriate Local Unions, the Department has violated the plain
language of Article 23 of the MCBA. In addition, the Federal Labor Relations Authority (the
2

“Authority”) analyses whether a party’s failure or refusal to honor an agreement constitutes a
repudiation of a collective bargaining by examining (1) the nature and scope of the alleged
breach of an agreement; and (2) the nature of the agreement provision allegedly breached. See
Dep’t of the Air Force 375th Mission Support Squadron, Scott AFB, Illinois, 51 FLRA 858, 862
(1996). Under the first prong, the Authority will analyze the clarity of the provision that the
charged party allegedly breached. Dep’t of the Air Force, Aerospace Maint. & Regeneration
Ctr., Davis‑Monthan AFB, 64 FLRA 355, 357 (2009). Under the second prong, the Authority
focuses on the importance of the provision that was allegedly breached relative to the agreement
in which it is contained (i.e., does the matter go to the heart of the agreement?). Id. Here, the
clear and unambiguous contract language pertaining to vacancy announcements clearly goes to
the heart of the MCBA as it provides systematic and reliable means for conducting merit
promotions. It is well settled that repudiation of a collective bargaining agreement constitutes an
unfair labor practice. Dep’t of Defense, Warner Robins Air Logistics Center, Robins Air Force
Base, GA and AFGE, Local 987, 40 FLRA 106 (1991); see also AFGE, AFL‑CIO and EPA, 21
FLRA 986, 988 (1986). Resultingly, the Department has violated Section 7116(a)(1) and (5) of
the Statute when it repudiated Article 23.
The Department committed an independent violation of the Statute, as well as Articles 47
and 49 of the MCBA, when it failed to provide notice and an opportunity to bargain over
changes to the vacancy announcement provisions of the MCBA. Article 2 of the MCBA requires
that the Department comply with applicable federal statutes and regulations in the administration
of matters covered by the MCBA. Therefore, in violating Section 7116, as set forth above, the
Department also failed to comply with Article 2. Additionally, Article 3 encourages the parties to
maintain a cooperative labor-management relationship in an effort to minimize collective
bargaining disputes. By failing to comply with the clear and unambiguous vacancy
announcement provisions of the MCBA, the Department renounced its commitments under
Article 3 and necessitated further collective bargaining disputes.
The Department also violated, and continues to violate, any and all other relevant laws,
regulations, customs, Master Agreement provisions and past practices not herein specified. As
the investigation into these violations is ongoing, the Union specifically reserves its right to
supplement this grievance based upon the discovery of new evidence or information of which it
is not presently aware, or otherwise, as necessary.
Remedies Requested
The Union asks that, to remedy the above situation, the Department agree to the
following:
•
•

To fully comply with its contractual obligations under Articles 2, 3, 23, 47 and 49 of the
MCBA; and its statutory obligations under 5 U.S.C. § 7116(a)(1) and (5);
To make whole any bargaining unit employee adversely impacted by the Department’s
actions, to include granting priority consideration for any subsequent GS-0301-7/9
Program Specialist vacancy announcement, should they elect to apply for said vacancy;
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•

•
•
•

To distribute an electronic notice posting to all BUEs, signed by the VISN 15 Director,
concerning the Department’s repudiation of Article 23 of the MCBA and its failure to
meet its bargaining obligations to the Union;
To provide remedial training to responsible VISN 15 management officials on the
requirements of Article 23 of the MCBA;
To agree to comply with any and all other relevant laws, regulations, customs, MCBA
provisions, and past practices not herein specified; and
To agree to any and all other appropriate remedies in this matter.

Time Frame and Contact
This is a National Grievance, and the period for resolution of this matter is not waived
until the matter is resolved or settled. If you have any questions regarding this matter, please
contact the undersigned at the AFGE Office of the General Counsel.
Submitted by,

Shalonda Miller
NVAC Staff Attorney
AFGE, AFL-CIO
80 F Street, NW
Washington, DC 20001
O: 202-639-6424
F: 202-379-2928
shalonda.miller@afge.org

cc:

Alma Lee, President, AFGE/NVAC
Bill Wetmore, Chairperson, NVAC Grievance & Arbitration Committee, AFGE/NVAC
Thomas Dargon, Jr., Supervisory Attorney, AFGE/NVAC
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EXHIBIT A

